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O P I N I O N

This appeal is made pursuant to section 18594 of the
Revenue and Taxation Code from the action of the Franchise Tax
Board on the protest of Lillian Reitz against a proposed assessment
of additional personal income tax in the amount of .$187.84  for the
year 1967.

e

Appellant Lillian Reitz and her former husband, Harry,
obtained an interlocutory decree of divorce on November 3, 1967.
They each filed a separate California personal income tax return
for that year. ,Harry paid taxes on one-half of his 1967 earnings
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prior to the date of the decree, and appellant reported as income
an amount which she claimed to be 50 percent of those earnings.
Since appellant had no access to Harry’s records, however, the
amount reported on her return appears to have been an estimate.
After an audit, respondent adjusted this figure on the basis of
information contained in Harry’s return.

. Harry had ite’mized  deductions* on.his return’ while
appellant claimed the standard deduction. In ,making the above
mentioned adjustment to appellant’s return, respondent did not
allow for the itemized deductions which Harry had taken.

Respondent destroyed Harry’s 1967 return sometime
prior to this appeal. This was apparently done in accord with a
general policy of the Franchise Tax Board to destroy old’ returns
when the statute of limitations for actions thereon has run.

Appellant ,objected to respondent’s adjustment of her
return on various grounds, but most of these issues were settled
at the protest hearing. The sole issue raised on appeal is whether
appellant is entitled to one-half ,of the community Wmized deduc-
tion& clairried  ‘~jjr ~al’ry;::-‘,,  ” ,,_ ” ’

Harji’s ~e&yningti fbi_ 1967 up’ td’the-  date: of the divorce
decree were community’,@roperty, ‘and 50 percent of those earnings
was therefore properly includable in appellant’s gross income.
(Appeal of Beverly ‘Bortin; Cal. St.’ Bd. of Equal. , Aug. 1, 1966. )
Appellant argues that the itemized.-deductions claimed by Harry
were also community property, and that she is therefore necessarily
entitled to 50 percent of those deductions. Deductions are a matter
of legislative grace, however, and the taxpayer bears the burden of
proving that he or she is et&led to the deductions claimed. (Appeal
of Nake Mt .Kamrany, Cal. St. Bd. of Equal., Feb. 15, 1972. )
Apbellant  has’offered- no’evidence’ concerning the itemized deductions
claimed-&Harry; and thus has failed to sustain her.burden  of proof.

-.. :.<; :,_.-,-:z:  -; ,.. __ -’ .‘.I : / . . _ ‘. * .“‘., ‘.
,.:)

.:
_i 1.  ‘iI_ ‘I &pellant,  points out, however;: that- she, had no, access

to her former husband’s records, and contends that his tax retu’m
was therefore her only possible source of information concerning

_ ‘-.fhe_ de&pt-ioiig. : Ih her view;  : ,res$ondent prevented’ her from quali-
fying‘for the,’ 1.c .aimed deductions’by, destroying--Harry’s return;’ and
it~I~h~~ld.ch’ere’for’~,  not’ be* a.llowed‘to assign additional income, to her.

;. “..!.$.  y : ., . ,; I ] . . ,.L ..;.,. I’ . . _‘,.:.: . ‘,.I. e . ..’
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With respect to Harry’s return, Revenue and Taxation Code section
. 19282 makes it a misdemeanor, except in cei-tain situations not

_* relevant here, for the Franchise Tax Board or any employee thereof
to disclose any information contained in a tax return. Therefore,
even if respondent had not destroyed Harry’s return, appellant could
not have compelled respondent to disclose its contents.
Beverly Bortin, supra. ) Moreover, respondent has attempte to(Aw
reduce the apparent inequity by allowing appellant to take the standard
deduction. Under these circumstances we see no reason to oreclude
the allocation to appellant
Harry’s earnings.

For the above
Franchise Tax Board.

of her one-half community interesi in

reasons, we sustain the action of the

O R D E R

0 Pursuant to the views expressed in the opinion of the
board on file in this proceeding, and good cause appearing therefor,

IT, IS HEREBY ORDERED, ADJLJDGED  AND DECREED,
pursuant to section 18595 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protest of Lillian Reitz
against a proposed assessment of additional personal income tax in
the amount of si87.84  for the year 1967, be and the same is hereby
sustained.

December,
Done
1974,

at Sacramento, California, this 17th day of
bY

!(

Chairma
/
Member

Member

n

*

, Member

ATTEST: /c/&&k&F  Secretary, ,
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